§2457

CODIFICATION

Section is comprised of subsec. (f) of section 304 of
Pub. L. 85-568. Subsecs. (a) and (b) of section 304 are
classified to section 2455 of this title. Subsecs. (c) and
(d) of section 304 are classified to sections 799 and 1114,
respectively, of Title 18, Crimes and Criminal Proce-
dure. Subsec. (e) of section 304 is classified to section
2456 of this title.

§2457. Property rights in inventions

(a) Exclusive property of United States; issuance
of patent

Whenever any invention is made in the per-
formance of any work under any contract of the
Administration, and the Administrator deter-
mines that—

(1) the person who made the invention was
employed or assigned to perform research, de-
velopment, or exploration work and the inven-
tion is related to the work he was employed or
assigned to perform, or that it was within the
scope of his employment duties, whether or
not it was made during working hours, or with
a contribution by the Government of the use
of Government facilities, equipment, mate-
rials, allocated funds, information proprietary
to the Government, or services of Government
employees during working hours; or

(2) the person who made the invention was
not employed or assigned to perform research,
development, or exploration work, but the in-
vention is nevertheless related to the con-
tract, or to the work or duties he was em-
ployed or assigned to perform, and was made
during working hours, or with a contribution
from the Government of the sort referred to in
clause (1),

such invention shall be the exclusive property of
the United States, and if such invention is pat-
entable a patent therefor shall be issued to the
United States upon application made by the Ad-
ministrator, unless the Administrator waives all
or any part of the rights of the United States to
such invention in conformity with the provi-
sions of subsection (f) of this section.

(b) Contract provisions for furnishing reports of
inventions, discoveries, improvements, or in-
novations

Each contract entered into by the Adminis-
trator with any party for the performance of
any work shall contain effective provisions
under which such party shall furnish promptly
to the Administrator a written report contain-
ing full and complete technical information con-
cerning any invention, discovery, improvement,
or innovation which may be made in the per-
formance of any such work.

(c) Patent application

No patent may be issued to any applicant
other than the Administrator for any invention
which appears to the Under Secretary of Com-
merce for Intellectual Property and Director of
the United States Patent and Trademark Office
(hereafter in this section referred to as the ‘“‘Di-
rector’) to have significant utility in the con-
duct of aeronautical and space activities unless
the applicant files with the Director, with the
application or within thirty days after request
therefor by the Director, a written statement
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executed under oath setting forth the full facts
concerning the circumstances under which such
invention was made and stating the relationship
(if any) of such invention to the performance of
any work under any contract of the Administra-
tion. Copies of each such statement and the ap-
plication to which it relates shall be transmit-
ted forthwith by the Director to the Adminis-
trator.

(d) Issuance of patent to applicant; request by
Administrator; notice; hearing; determina-
tion; review

Upon any application as to which any such
statement has been transmitted to the Adminis-
trator, the Director may, if the invention is pat-
entable, issue a patent to the applicant unless
the Administrator, within ninety days after re-
ceipt of such application and statement, re-
quests that such patent be issued to him on be-
half of the United States. If, within such time,
the Administrator files such a request with the

Director, the Director shall transmit notice

thereof to the applicant, and shall issue such

patent to the Administrator unless the appli-
cant within thirty days after receipt of such no-
tice requests a hearing before the Board of Pat-
ent Appeals and Interferences on the question
whether the Administrator is entitled under this
section to receive such patent. The Board may
hear and determine, in accordance with rules
and procedures established for interference
cases, the question so presented, and its deter-
mination shall be subject to appeal by the appli-
cant or by the Administrator to the United

States Court of Appeals for the Federal Circuit

in accordance with procedures governing appeals

from decisions of the Board of Patent Appeals
and Interferences in other proceedings.

(e) False representations; request for transfer of
title to patent; notice; hearing; determina-
tion; review

Whenever any patent has been issued to any
applicant in conformity with subsection (d) of
this section, and the Administrator thereafter
has reason to believe that the statement filed by
the applicant in connection therewith contained
any false representation of any material fact,
the Administrator within five years after the
date of issuance of such patent may file with the

Director a request for the transfer to the Admin-

istrator of title to such patent on the records of

the Director. Notice of any such request shall be
transmitted by the Director to the owner of
record of such patent, and title to such patent
shall be so transferred to the Administrator un-
less within thirty days after receipt of such no-
tice such owner of record requests a hearing be-
fore the Board of Patent Appeals and Inter-
ferences on the question whether any such false
representation was contained in such statement.

Such question shall be heard and determined,

and determination thereof shall be subject to re-

view, in the manner prescribed by subsection (d)

of this section for questions arising thereunder.

No request made by the Administrator under

this subsection for the transfer of title to any

patent, and no prosecution for the violation of
any criminal statute, shall be barred by any
failure of the Administrator to make a request
under subsection (d) of this section for the issu-
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ance of such patent to him, or by any notice pre-
viously given by the Administrator stating that
he had no objection to the issuance of such pat-
ent to the applicant therefor.

(f) Waiver of rights to inventions; Inventions and
Contributions Board

Under such regulations in conformity with
this subsection as the Administrator shall pre-
scribe, he may waive all or any part of the
rights of the United States under this section
with respect to any invention or class of inven-
tions made or which may be made by any person
or class of persons in the performance of any
work required by any contract of the Adminis-
tration if the Administrator determines that the
interests of the United States will be served
thereby. Any such waiver may be made upon
such terms and under such conditions as the Ad-
ministrator shall determine to be required for
the protection of the interests of the United
States. Each such waiver made with respect to
any invention shall be subject to the reservation
by the Administrator of an irrevocable, non-
exclusive, nontransferable, royalty-free license
for the practice of such invention throughout
the world by or on behalf of the United States or
any foreign government pursuant to any treaty
or agreement with the United States. Each pro-
posal for any waiver under this subsection shall
be referred to an Inventions and Contributions
Board which shall be established by the Admin-
istrator within the Administration. Such Board
shall accord to each interested party an oppor-
tunity for hearing, and shall transmit to the Ad-
ministrator its findings of fact with respect to
such proposal and its recommendations for ac-
tion to be taken with respect thereto.

(g) Repealed. Pub. L. 96-517, § 7(b), Dec. 12, 1980,
94 Stat. 3027

(h) Protection of title

The Administrator is authorized to take all
suitable and necessary steps to protect any in-
vention or discovery to which he has title, and
to require that contractors or persons who re-
tain title to inventions or discoveries under this
section protect the inventions or discoveries to
which the Administration has or may acquire a
license of use.

(i) Administration as defense agency

The Administration shall be considered a de-
fense agency of the United States for the pur-
pose of chapter 17 of title 35.

(j) Definitions

As used in this section—

(1) the term ‘‘person’” means any individual,
partnership, corporation, association, institu-
tion, or other entity;

(2) the term ‘‘contract’ means any actual or
proposed contract, agreement, understanding,
or other arrangement, and includes any as-
signment, substitution of parties, or sub-
contract executed or entered into thereunder;
and

(3) the term ‘‘made’’, when used in relation
to any invention, means the conception or
first actual reduction to practice of such in-
vention.
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(k) Objects intended for launch, launched, or as-
sembled in outer space

Any object intended for launch, launched, or
assembled in outer space shall be considered a
vehicle for the purpose of section 272 of title 35.

(1) Use or manufacture of patented inventions in-
corporated in space vehicles launched for
persons other than United States

The use or manufacture of any patented inven-
tion incorporated in a space vehicle launched by
the United States Government for a person
other than the United States shall not be con-
sidered to be a use or manufacture by or for the
United States within the meaning of section
1498(a) of title 28, unless the Administration
gives an express authorization or consent for
such use or manufacture.

(Pub. L. 85-568, title III, §305, July 29, 1958, 72
Stat. 435; Pub. L. 96-517, §7(b), Dec. 12, 1980, 94
Stat. 3027; Pub. L. 97-96, §7, Dec. 21, 1981, 95 Stat.
1210; Pub. L. 97-164, title I, §162(3), Apr. 2, 1982,
96 Stat. 49; Pub. L. 98-622, title II, §205(c), Nov.
8, 1984, 98 Stat. 3383; Pub. L. 106-113, div. B,
§1000(a)(9) [title IV, §4732(b)(20)], Nov. 29, 1999,
113 Stat. 1536, 1501A-585.)

AMENDMENTS

1999—Subsec. (c¢). Pub. L. 106-113 substituted ‘‘Under
Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark
Office (hereafter in this section referred to as the ‘Di-
rector’)” for ‘‘Commissioner of Patents’” and sub-
stituted ‘‘Director” for ‘‘Commissioner’ wherever ap-
pearing.

Subsecs. (d), (e). Pub. L. 106-113, §1000(a)(9) [title IV,
§4732(0)(20)(B)], substituted ‘‘Director” for ‘‘Commis-
sioner’ wherever appearing.

1984—Subsec. (d). Pub. L. 98-622, §205(c)(1), sub-
stituted ‘‘the Board of Patent Appeals and Inter-
ferences” for ‘‘a Board of Patent Interferences’” and
“‘the Board of Patent Interferences”’.

Subsec. (e). Pub. L. 98-622, §205(c)(2), substituted ‘‘the
Board of Patent Appeals and Interferences’ for ‘‘a
Board of Patent Interferences’.

1982—Subsec. (d). Pub. L. 97-164 substituted ‘‘United
States Court of Appeals for the Federal Circuit’ for
““‘Court of Customs and Patent Appeals’’.

1981—Subsecs. (k), (I). Pub. L. 97-96 added subsecs. (k)
and (1).

1980—Subsec. (g). Pub. L. 96-517 repealed subsec. (g)
which related to license regulations.

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-113 effective 4 months
after Nov. 29, 1999, see section 1000(a)(9) [title IV, §4731]
of Pub. L. 106-113, set out as a note under section 1 of
Title 35, Patents.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-622 effective three months
after Nov. 8, 1984, see section 207 of Pub. L. 98-622 set
out as a note under section 41 of Title 35, Patents.

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982,
see section 402 of Pub. L. 97-164, set out as a note under
section 171 of Title 28, Judiciary and Judicial Proce-
dure.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-517 effective July 1, 1981,
but implementing regulations authorized to be issued
earlier, see section 8(f) of Pub. L. 96-517, set out as a
note under section 41 of Title 35, Patents.
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EMERGENCY RELIEF FROM POSTAL SITUATION
AFFECTING NATIONAL SPACE PROGRAM CASES

Excusal of delayed fees or actions affected by postal
situation beginning on Mar. 18, 1970, and ending on or
about Mar. 30, 1970, see Pub. L. 92-34, June 30, 1971, 85
Stat. 87, set out as a note under section 111 of Title 35,
Patents.

§ 2458. Contributions awards

(a) Applications; referral to Board; hearing; rec-
ommendations; determination by Adminis-
trator

Subject to the provisions of this section, the
Administrator is authorized, upon his own ini-
tiative or upon application of any person, to
make a monetary award, in such amount and
upon such terms as he shall determine to be
warranted, to any person (as defined by section
2457 of this title) for any scientific or technical
contribution to the Administration which is de-
termined by the Administrator to have signifi-
cant value in the conduct of aeronautical and
space activities. Each application made for any
such award shall be referred to the Inventions
and Contributions Board established under sec-
tion 2457 of this title. Such Board shall accord to
each such applicant an opportunity for hearing
upon such application, and shall transmit to the
Administrator its recommendation as to the
terms of the award, if any, to be made to such
applicant for such contribution. In determining
the terms and conditions of any award the Ad-
ministrator shall take into account—

(1) the value of the contribution to the
United States;

(2) the aggregate amount of any sums which
have been expended by the applicant for the
development of such contribution;

(3) the amount of any compensation (other
than salary received for services rendered as
an officer or employee of the Government) pre-
viously received by the applicant for or on ac-
count of the use of such contribution by the
United States; and

(4) such other factors as the Administrator
shall determine to be material.

(b) Apportionment of awards; surrender of
claims to compensation; limitation on
amount; reports to Congressional committees

If more than one applicant under subsection
(a) of this section claims an interest in the same
contribution, the Administrator shall ascertain
and determine the respective interests of such
applicants, and shall apportion any award to be
made with respect to such contribution among
such applicants in such proportions as he shall
determine to be equitable. No award may be
made under subsection (a) of this section with
respect to any contribution—

(1) unless the applicant surrenders, by such
means as the Administrator shall determine
to be effective, all claims which such applicant
may have to receive any compensation (other
than the award made under this section) for
the use of such contribution or any element
thereof at any time by or on behalf of the
United States, or by or on behalf of any for-
eign government pursuant to any treaty or
agreement with the United States, within the
United States or at any other place;
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(2) in any amount exceeding $100,000, unless
the Administrator has transmitted to the ap-
propriate committees of the Congress a full
and complete report concerning the amount
and terms of, and the basis for, such proposed
award, and thirty calendar days of regular ses-
sion of the Congress have expired after receipt
of such report by such committees.

(Pub. L. 85-568, title III, §306, July 29, 1958, 72
Stat. 437.)

§ 2458a. Malpractice and negligence suits against
United States

(a) Exclusive remedy

The remedy against the United States pro-
vided by sections 1346(b) and 2672 of title 28, for
damages for personal injury, including death,
caused by the negligent or wrongful act or omis-
sion of any physician, dentist, nurse, phar-
macist, or paramedical or other supporting per-
sonnel (including medical and dental techni-
cians, nursing assistants, and therapists) of the
Administration in the performance of medical,
dental, or related health care functions (includ-
ing clinical studies and investigations) while
acting within the scope of his duties or employ-
ment therein or therefor shall hereafter be ex-
clusive of any other civil action or proceeding
by reason of the same subject matter against
such physician, dentist, nurse, pharmacist, or
paramedical or other supporting personnel (or
the estate of such person) whose act or omission
gave rise to such action or proceeding.

(b) Attorney General to defend any civil action
or proceeding for malpractice or negligence;
service of process

The Attorney General shall defend any civil
action or proceeding brought in any court
against any person referred to in subsection (a)
of this section (or the estate of such person) for
any such injury. Any such person against whom
such civil action or proceeding is brought shall
deliver within such time after date of service or
knowledge of service as determined by the At-
torney General, all process served upon such
person or an attested true copy thereof to such
person’s immediate superior or to whomever was
designated by the Administrator to receive such
papers and such person shall promptly furnish
copies of the pleading and process therein to the
United States Attorney for the district embrac-
ing the place wherein the proceeding is brought
to the Attorney General and to the Adminis-
trator.

(c) Removal of actions; certification by Attorney
General; remand to State court

Upon a certification by the Attorney General
that any person described in subsection (a) of
this section was acting in the scope of such per-
son’s duties or employment at the time of the
incident out of which the suit arose, any such
civil action or proceeding commenced in a State
court shall be removed without bond at any
time before trial by the Attorney General to the
district court of the United States of the dis-
trict and division embracing the place where- in
it is pending and the proceeding deemed a tort
action brought against the United States under
the provisions of title 28, and all references
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